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Analysis of submissions

Control of On-site Wastewater Disposal Systems Bylaw

1 Background

On 20 May 2021, the Council agreed a new bylaw is appropriate to regulate the maintenance of on-site
wastewater disposal systems in the Far North District. On 07 September 2021 the Strategy and Policy Committee
approved a proposal for a new On-site Wastewater Disposal Systems Bylaw (Bylaw) to be released for public
consultation. The period during which people could make submissions on the proposal was 13 September to 15
October 2021. Fifteen submissions were received.

This report analyses the submissions and makes recommendations for amendments to the draft Bylaw. A
numbered list of people who made submissions is in the Appendix and these numbers are used to refer to the
individual submissions in the body of this report.

Council staff from the following teams contributed to the analysis of the submissions:
e Strategy Development
e District Services
External legal advice was provided to support the development of suggested amendments.

2 Summary of submissions

Fifteen submissions were received, with twelve of these received online using a submissions form that asked
people to say if they “support in full”, “support in part” or “do not Support” the draft Bylaw. Those general
responses are summarised in the following table.

Table 1: Table showing online submitters support for the draft Bylaw and support for specific parts of the Bylaw

Number of online submissions

Support Support in Do not

in full part support
General support for the draft Bylaw 4 4 4 12

Support in part overview

Initial provisions (Clauses 1- 4)

Part 1 Preliminary Provisions (Clauses 5 - 6)

Part 2 Maintenance requirements (Clauses 7 - 8)
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Part 3 Offences and penalties (Clauses 9 — 10)

Where the submissions opposed a Part and made suggestions for changes, those suggestions are included in the
analysis in section 4 of this report.

The remaining three submissions were made offline. They were generally supportive of the draft bylaw, but
suggested some changes to Parts 1, 2, and 3 and are again included in the analysis in section 4 of this report.




One person who made a written submission asked to submit verbally to the Strategy and Policy Committee and
was heard by the Committee on 26 October 2021.

3 General feedback
The following feedback was received that is not related to a specific clause in the draft bylaw.

3.1 Support for Council regulating the maintenance of on-site wastewater disposal systems in general
Submission 15 believes that “to reduce the likelihood that public health nuisances and adverse effects occur it is

necessary to take a precautionary and multiple-barrier approach of which this bylaw is part”.
Three submissions (06, 09, and 10) commented that the proposed Bylaw is consistent with the current Bylaw.

Submission 06 stated  “I assume that the current bylaw which is being revoked was working and therefore this is
the requirement for a very similar one as previous”.

Submission 09 stated  “There is nothing much different from the present law and with climate emergencies there
should be provision for reassessment of suitability of existing systems. Before failure”.

Submission 10 stated  “The new by-law appears substantially to maintain the status quo in a residential setting.
Regular assessment by a qualified technician is in the interest of everyone, not just the
user/owner. | favour encouragement of alternate systems”.

Staff analysis
Since implementing the Bylaw, the number of annual ‘requests to rectify’ have decreased from nearly 200 in 2008
and 2009 to zero in 2019 and 2020.

Research indicates, the Bylaw has been effective in preventing on-site wastewater disposal system failures,
therefore:

preventing effluent discharge and contamination

protecting public health

preventing or abating health nuisances.

Council has initiated a Climate Change work programme which includes all aspects of climate change and the
implications for the District. If future decisions regarding climate change adaptation and mitigation require
potential amendments to the Bylaw, Council will be able to review the Bylaw under the appropriate legislation.

Staff recommendation
Council staff recommend no changes in response to these submissions.

3.2 Do not support Council regulating the maintenance of on-site wastewater disposal systems in
general

Three submissions (02, 05 and 07) do not agree that Council should regulate the maintenance of on-site
wastewater disposal systems.

Submission 02 stated  “A law is not required. We have enough laws as it is”.

Submission 05 believes “direct involvement in operating those assets is not appropriate in a democratic
society...and...it violates several sections of the Bill of Rights”.

Submission 07 said “Council haven't done their job in this regard for twenty years, why start now? The North
is not overrun with sewage, are you overreacting? When are you going to fix the roads?"




Staff analysis

Council has had an on-site wastewater disposal systems bylaw in place since 2006. Whilst this is technically a new
bylaw because the current bylaw was not reviewed in time, the general intent of the Bylaw is consistent with
current regulation.

Under section 155(3) of the Local Government Act 2002, the content of the new bylaw must be consistent with
the New Zealand Bill of Rights Act 1990. A full assessment of the impact of the bylaw on these rights cannot be
done until the content of the bylaw is finalised.

A preliminary assessment has identified the Bylaw may potentially have implications on Section 14: Freedom of
Expression in that information regarding the status of on-site wastewater disposal systems must be provided to
the Council. The wording "information of any kind and in any form" suggests that section 14 may apply to a
regulatory requirement to produce information or documents although this is unclear.

However, the bylaw’s provisions are justified because they only limit the rights of individuals to the extent it is
reasonable to do so to in order for other people’s rights and freedoms to be maintained.

The Bylaw may also potentially have implications on Section 21: Security Against Unreasonable Search or Seizure,
whether of the person, property, or correspondence. However, the bylaw does not contain any new powers for
search or seizure, the applicable powers (that are cross-referenced in the bylaw) are already in statutes.
Therefore, any limitations on the rights mentioned are likely to be justified in accordance with the New Zealand
Bill of Rights Act 1990.

Roads and the maintenance of roads in the District are out of scope of this Bylaw.

Staff recommendation
Council staff recommend no changes in response to these submissions.

3.3 Submissions regarding Council servicing the maintenance of on-site wastewater disposal systems
Three submissions (01, 02 and 11) are opposed to Council servicing on-site wastewater disposal systems. The

submitters wish for servicing to be undertaken by the private sector, ensuring competition and fair market rates.

Staff analysis
Submitters 01, 02 and 11 have misinterpreted the intent of the Bylaw. Staff agree that the servicing of on-site

wastewater disposals systems should be undertaken by the private sector. Not only to ensure a competitive
marketplace, but also as Council does not have capacity to service all on-site wastewater disposals systems.

The proposed Bylaw requires on-site wastewater disposal systems to be serviced by a suitably qualified person
(e.g., the private sector) not Council.

Staff recommendation
Council staff recommend no changes in response to these submissions.

3.4 Implementation of maintenance requirements
Submission 01 requested that reminder letters be sent to all residents with an on-site wastewater disposal

system.

Submissions 05 and 14 both mentioned a requirement for Council to provide education and / or information to
support owners caring for their on-site wastewater disposal systems.




Staff Analysis
Staff agree that the reminder system should continue with the new Bylaw and believe that this submission is a

positive recommendation regarding the implementation process.

Staff agree that education is a key component to ensure that on-site wastewater disposal systems are maintained
well. Information on maintenance of on-site wastewater disposal systems is provided on the Far North District
Council, Northland Regional Council and Ministry for the Environment websites.

As part of the implementation of the Bylaw, communication channels including the reminder notice system and
website will be reviewed to ensure that the information pathways are customer focused.

Staff Recommendation
Council staff recommend no changes in response to this submission.

3.5 Regional consistency of a Bylaw
Submission 14 recommends Council align the Bylaw with that of both Kaipara and Whangarei District Councils.

Submission 14 believes an aligned bylaw would improve compliance and understanding.

Staff analysis
Staff agree that regional consistency will support compliance and understanding. Kaipara District Council is also in

the process of reviewing their on-site wastewater related bylaw. The general intent of the on-site wastewater
disposal systems component of the Wastewater Drainage Bylaw presented to Kaipara District Council on 15
December 2021 is consistent with the proposed Bylaw.

Whangarei District Council does not regulate the maintenance of on-site wastewater disposal systems. Should
Whangarei District Council wish to implement an on-site wastewater disposal system bylaw, staff would be
supportive of consistent regulation.

Staff Recommendation
Council staff recommend no changes in response to this submission.




4 Analysis and recommendations regarding the bylaw wording

The following section analyses the submissions made about clauses in the draft bylaw and recommends how to
address these submissions in the bylaw.

4.1 Clauses not referred to in submissions
No submissions were made about the following clauses in the draft bylaw:
e C(Clause 1 Title
e Clause 2 Related Information
e Clause 3 Commencement
e Clause 4 Application

4.2 Clause 5 Purpose
Clause 5 outlines the purpose of the Bylaw.

Submission received
Submission 15 noted that local authorities have general powers in respect to public health under the Health Act
1956. They suggested that the related information box also include references to the Health Act 1956.

Staff analysis

Staff agree that local authorities have general powers in respect to public health under the Health Act 1956.
However, staff do not agree that a related information box under Clause 5 Purpose is the most suitable place for
this information. The ‘related information box’ outlining Council’s powers under the Health Act 1956 would be
better suited under Part 2 Maintenance Requirements.

Staff recommendation
Amend Part 2 Maintenance Requirements by adding the following “related information” box:

Part 2 Maintenance Requirements

Related information

If the council is satisfied an on-site wastewater disposal system is injurious to health or not
sanitary, the council can use its powers under sections 29, 30 and 34 of the Health Act 1956 by
including issuing a notice of offence or to enter a premise and abate the nuisance without
notice to the occupier or owner.




4.3 Clause 6 Interpretation
Clause 6 gives definitions for the terms used in the Bylaw.

Submission received
Two submissions (14 and 15) were received regarding the definitions in Clause 6.

Submission 15 would like the definition of ‘on-site wastewater disposal systems’ to include grease traps. The
submission outlines the following:
e Grease traps are used for the removal of grease and oils by food premises to prevent these components
of sewerage from causing blockages and affecting the treatment processes.
e There is currently no trade waste bylaw in place in the Far North to cover grease traps, however if a trade
waste bylaw was to exist, it would only cover the disposal of waste into a Council sewer system.
e Atrade waste bylaw would not include grease trap monitoring and maintenance when they are part of an
onsite wastewater disposal system.

Submission 15 suggests amending the definition of on-site wastewater disposal system to the following:
(a) Any system for the reception and disposal of wastewater, including any grease trap, septic tank,
mechanical system, alternative system, greywater system, cesspit, drainage or soakage pit or bore; and,

Submission 14 would like the definition of ‘owner’ to refer to ‘owner or occupier’ ensuring that leaseholders are
responsible for wastewater disposal. Many farms in the Far North are leased for durations of up to 20 years for

farming activities. Many landowners rely on the lease holder to maintain and manage the property including any
amenities such as septic’s that are used.

Staff analysis
Staff agree that grease traps can form part of an on-site wastewater disposal system. Grease traps would be

assessed by a suitably qualified person when assessing an on-site wastewater disposal system.

Staff agree that grease traps which prevent grease and oils from entering a reticulated wastewater system would
be regulated by a trade waste bylaw. Grease traps are also regulated at installation via the building consent
process and are checked as part of obtaining a health licence.

In response to submission 14, Council has used owner or occupier in other bylaws regarding property control (see
Control of Earthworks Bylaw), therefore for consistency staff consider this to be acceptable. In addition, the
Health Act 1956 also allows liability for nuisance on property to be applied to owner or occupier.

Staff recommendation

Council staff recommend amending the definition of ‘on-site wastewater disposal system’ to include grease traps.
Council staff recommend including a definition of ‘occupier’ in Clause 5 Interpretation. Staff recommend all
further references to ‘owner’ be amended to include ‘owner or occupier”.

Tracked changes to the clause as recommended
occupier means any person, other than the owner, who has a right to occupy the property, by virtue of a
tenancy granted by lease, licence or other authority.
on-site wastewater disposal system means:
(a) any system for the reception and disposal of wastewater, including any septic tank, grease trap,
mechanical system, alternative system, cesspit, drainage or soakage pit or bore; and,
(b) the field tiles, scoria, or stone contained therein; and,
(c) distribution bore, discharge field or soakage field that is a part of, or is connected to, any such system.




4.4  Clause 7 Owner is responsible for Maintenance
Clause 7 stipulates the owner is responsible for the ongoing maintenance of the on-site wastewater disposal

systems including complying with the maintenance requirements as stipulated in Clause 8.

Submission received
Submission 14 asks Council to consider amending Clause 7 (1) to ‘Owner or Occupier is responsible for
maintenance” to include lease holders as discussed in section 4.3 of this report.

One submission (12) commented “Section 7(2) requires the owner to provide evidence to the council that a suitably
qualified person has certified the on-site wastewater system is functioning in accordance with the manufacturer’s
maintenance and operation manuals.

In terms of most systems, except for mechanical or alternative systems, | would suggest that the required
documents do not exist and have probably never existed. Thus this clause is meaningless for these systems.

The paragraph requires splitting to use the current wording for mechanical and alternative systems with an
additional standard of satisfactory operation to apply to other systems such as septic tanks. This would permit
suitable qualified persons to report on such systems.”

Submission 04 suggested that clause 7 (2) require the suitably qualified person instead of the owner provide the
evidence of assessment to Council, which is common practice.

Staff analysis
In response to submission 12, staff agree to amend clause 7 to ‘owner or occupier’ as previously discussed in
section 4.3 of this report.

In response to submission 12, staff agree that the manufacturer’s maintenance and operation manuals may have
been misplaced or that the system may have been installed before the operation manuals were provided as part
of the consenting process.

In response to submission 04, staff acknowledge that it is common practice for the suitably qualified person to
provide the evidence of assessment directly to Council. However, staff decided that it was still the owner’s
responsibility to ensure this occurs as part of their service agreement.

Staff recommendation
Staff recommend inserting the words ‘or occupier’ after the word ‘owner’ in the related information box under
Part 2: Maintenance Requirements, title of Clause 7, subclause (1) and subclause (2).

Staff recommend inserting the words ‘or the suitably qualified person verifies the system is functioning correctly’
in Clause 7(2) to allow for circumstances where the owner or occupier of the land may not have access to the

manufacturer’s maintenance and operation manuals.

Tracked changes to the clause as recommended

Related information

As part of the consenting processes all on-site wastewater disposal systems are required to have
a manufacturers maintenance and operation manual which the owner or occupier of a property
or their agent is required to follow. Further resources on on-site wastewater disposal systems
can be obtained from Northland Regional Council.

7 Owner or Occupier is responsible for maintenance
e (1) The owner or occupier of the land where an on-site wastewater disposal system is located must:
e (a) operate, clean and maintain the system to ensure the system does not cause a nuisance or
endanger public health; and

® (b) comply with clause 8.
(2) The owner or occupier of land, on which an on-site wastewater disposal system is installed, must provide
evidence to the council that a suitably qualified person has certified the on-site wastewater system is




functioning in accordance with the manufacturer’s maintenance and operation manuals or the suitably
gualified person verifies the system is functioning correctly. The owner or occupier will supply this evidence
within 28 days of the system being assessed.




4.5 Clause 8 Maintenance of systems
Clause 8 stipulates the requirements for regular on-site wastewater disposal system assessments and

maintenance.

Submission received
One submission (07) commented that the Bylaw was unclear. “It is not clear how this process will work. Will the

council do regular inspections at approximately 5 yearly intervals? The way | read it, the landowner only has to
comply when inspected.” Submission 07 also asked “What evidence does the council have that installations should
be looked at every five years?"

One submission (03) believes that “Anyone with a septic tank system already must maintain their system for it to
be working”. The submitter believes that the requirement for five yearly inspection is over regulation and that
enforcement should only occur when complaints are received. The submitter believes that the five yearly
inspections should only apply to those properties that have received complaints.

Submission 13 asked for the following amendment to the draft Bylaw “that the periodic requirement for the
sewerage tanks to be emptied, be based on the number of occupants using the system”.

Staff analysis
Submission 07 has not correctly interpreted Clause 7 and 8. The owner must have their on-site wastewater

disposal system assessed at least every 5 years by a suitably qualified person. Exceptions are made for mechanical
and alternative systems or if the system is installed on a commercial or industrial property. The owner will have to
undertake any physical works deemed necessary by the assessor. However, under Clause 7, the owner must always
ensure the system does not cause a nuisance or endanger public health. Council can also use its powers under the
Building Act 2004, if the council is satisfied an on-site wastewater disposal system is dangerous, affected or
insanitary.

Research indicates that on-site wastewater disposal systems should be assessed between every three to six years.
The original Bylaw, made in 2006, required owners to assess their on-site wastewater disposal systems every three
years. The 2010 bylaw review extended this to five years after community consultation. Further review has
identified five years is an appropriate maintenance schedule.

Submission 13 has not correctly interpreted Clause 8. The Bylaw does not require an on-site wastewater disposal
system to be cleaned every five years. The requirement is for the system to be assessed. This is to allow flexibility
for the varying number of occupants in a household. For example, in a low occupancy household, the suitably
qualified person may assess a system and decide the system is fine and does not need to be assessed and
potentially cleaned for another three years. This assessment would be reflected in the evidence provided to
Council.

Unfortunately, an on-site wastewater disposal system can appear to work on the surface, even if the system
requires maintenance. Research shows that many people don’t understand or recognise the importance of
managing and maintaining their on-site system, and some are not even aware their wastewater is treated by an
on-site system?.

Failure is generally defined as inadequately treated wastewater entering groundwater or surface water. Nationally,
community failure rates range from 15 to 50%. Some causes of on-site wastewater disposal system failure are due

1 MFE NES On-site wastewater discussion



https://www.mfe.govt.nz/sites/default/files/nes-onsite-wastewater-systems-discussion-jul08.pdf

to inappropriate design and installation; however, such risks are mitigated by the Building Act 2004 requirements.
The main cause of on-site wastewater disposal system failure is lack of ongoing servicing and regular maintenance?.
Appropriate management and regular maintenance can help identify problems early and reduce the need for
costly repairs, with the added benefit of improving the lifespan of on-site systems.

Staff recommendation
Council staff recommend no changes in response to these submissions.

4.6 Clause 8 sub clause (3) Maintenance of systems

Clause 8(3) requires owners of either a mechanical or alternative system to carry out an assessment once every
year in accordance with the manufacturer’s maintenance and operation manual.

Submission received
Submission 14 does not agree to a yearly inspection for alternative and mechanical systems.

Submission 14 stated the following points:

e Many system owners have agreements set out with a company to meet manufacturers recommended
servicing schedules.

e The proposed Bylaw may place additional pressure on landowners who have upgraded from old non-
complying infrastructure to new mechanical systems which cost more to setup and then to maintain under
councils' proposal.

e Itis common for designers and manufacturers to recommend self-servicing between servicing intervals to
ensure the system is operating correctly. Under the proposed bylaw council will not accept these self-services
as they have not been completed by an SQP (Suitably Qualified Person).

e Many farmers have systems connected to their house, their staff houses and their woolsheds which can be
used to full capacity to as little as 2 days of the year. Does council deem it reasonable to require yearly
inspections for a system used 2 days a year?

Submission 14 recommends Council amend Clause 8(3) to

e “Mechanical and Alternate users require a suitably qualified person to inspect the system every 3 years or as
per manufacturers recommendations”.

e And that “Landowner or occupiers need the ability to apply for an exemption which is not provided for in this
Bylaw".

Staff analysis

The requirement of servicing exists so that health nuisances are avoided. If a system is new, it does not mean it
will not require servicing. Sometimes there are technical failures which can go unnoticed by the owner or
occupier. Staff do not support that an exemption could or should be given if the system is new or is irregularly
used.

For owners of alternative systems who have a service contract with either the manufacturer or installer of the
system, or a third party approved by either the manufacturer or installer, the servicing is carried out by a suitably
qualified person and would therefore align with the requirements of the proposed Bylaw. Often, such contracts
include six monthly servicing and therefore adhere to the Bylaw requirement of an assessment every 12 months.

Staff recommendation
Council staff recommend no changes in response to this submission.
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4.7 Clause 8 subclause (5) Maintenance of systems
Clause 8 (5) states that Council may inspect an on-site wastewater disposal system to protect public health or
prevent nuisance.

Submission received
Submission 02 states “Council does not have the right to enter peoples property without permission. It is akin to
invasion!”

Submission 14 asks Council to consider amending the proposed Bylaw to ‘Owner or Occupier is responsible for
maintenance” to include lease holders as discussed in section 4.3 of this report.

Staff analysis

The Bylaw accurately refers to section 172 of the Local Government Act 2002 which gives a warranted
enforcement officer the power of entry for the purpose of detecting a breach of a bylaw. Under section 172 (2)
the officer must, if practicable, give reasonable notice to the occupier of the land of the intention to exercise the
power, unless the giving of notice would defeat the purpose of entry.

Staff recommendation
Council staff recommend no changes in response to submission 02.

Staff recommend inserting the words ‘or occupier’ after the word ‘owner’ in Clause 8, subclause (5) in response to
submission 14.

Tracked changes to the clause as recommended
(5) Council may inspect on-site wastewater disposal system to protect public health or prevent nuisance -

(a) If the council has not received the certificate required in clause 7(2), the council may send a written notice to
the owner or occupier requiring the owner or occupier to provide evidence that the required maintenance
work has been carried out and giving the owner or occupier 28 working days to comply;

(b) If the owner or occupier does not comply with subclause (a), the council may inspect the on-site wastewater
disposal system under section 172 of the Local Government Act 2002 to determine whether this bylaw has
been complied with;

(c) If aninspection under subclause (b) provides evidence the on-site wastewater disposal system has not been
maintained, the council may, by written notice, require the owner or occupier to carry out work specified in the
notice and give the owner or occupier 28 working days to comply;

(d) If the owner or occupier does not comply with a notice given under subclause (c), the council may carry out
the work required and recover any costs incurred under section 186 of the Local Government Act 2002.
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4.8 Clause 9 Offences
Clause 9 states any person who breaches this bylaw commits an offence under section 239 of the Local

Government Act 2002. One of the examples of breaches given is failing to provide Council with an on-site
wastewater system maintenance certificate within the specified timeframe(s) at clause 7.

Submission received

Submission 12 “cannot support it being an offence to fail to do the impossible as currently required by 7(2) for many
systems.” This submission was in response to requiring owners or occupiers to adhere to operation manuals which
may not be accessible.

Staff analysis
Staff have discussed this submission in section 4.4 of this report and recommended to amend the clause to allow

for not having access to operation manuals.

Staff recommendation
Council staff recommend no changes in response to this submission.
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4.9 Clause 10 Penalties
Clause 10 states that a person who is convicted of an offence of breaching this bylaw is liable to a fine of up to
$20,000 under section 242 (4) of the Local Government Act 2002.

Submission received
Submissions 07 believes that this clause is too simple and that penalties should be separated out for specific
failures.

Staff analysis

There are a number of different ways in which an on-site wastewater system may fail and the potential public
health harm and nuisance may vary considerably. It would be extremely difficult to outline in a bylaw all of the
potential failures and potential penalties. There would be a risk that by doing so, a loophole would be created,
which could lead to public health harm and / or nuisance.

The penalties for breach of a bylaw are stated in the Local Government Act 2002 and the “related information” box
after clause 9 accurately refers to those provisions. Council staff are trained to use other methods to ensure
compliance, with penalties only applied as a last resort for serious offenders.

Further to this, Council has powers of enforcement under section 124 of the Building Act 2004, and section 29, 30,
and 34 of the Health Act 1956.

Staff recommendation
Council staff recommend no changes in response to this submission.
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